IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL et al.,

No. 1:96CV01285
Plaintiffs, (Judge Lamberth)

V.

GALE A. NORTON, Secretary of
the Intertor, et al.,

Defendants.

INTERIOR DEFENDANTS’ SUPPLEMENTAL OPPOSITION
TO PLAINTIFES’ MOTION FOR A PRELIMINARY INJUNCTION
REGARDING HISTORICAL STATEMENTS OF ACCOUNT

Pursuant to the November 1, 2002 Order of the Court, the Secretary of the Interior and the
Assistant Secretary - Indian Affairs (“Interior Defendants,” or “Interior”) respectfully submit the
following supplemental opposition to Plaintiffs’ Motion for a Preliminary Injunction
(“Preliminary Injunction Motion™). The Preliminary Injunction Motion should be denied.

INTRODUCTION

Interior has prepared historical statements of account for certain Individual Indian Money
(“IIM”) judgment account holders, and Interior believes that it is obligated to send them to the
account holders as part of Interior’s trust responsibility. On September 20, 2002, Plaintiffs filed
the Preliminary Injunction Motion to prevent the statements from being sent to the IIM account
holders. Interior filed an opposition to the Preliminary Injunction Motion on September 23,
2002. On October 9, 2002 and October 28, 2002, Interior mailed a total of approximately 1,200

historical statements of account to the parent or guardian of the account holder for whom they

were prepared.



On November 1, 2002 the Court heard arguments on the Preliminary Injunction Motion.'
The Court indicated at the hearing that it is not troubled by the transmission of the statements
themselves. November 1, 2002 Transcript (*“Tr.”") at 16, 19, 33, 34. The Court expressed
concern, however, about the information accompanying the statements which informed the
account holders that Interior had an administrative process in place to handle questions about the
statements and that under this process any challenges to the historical statements of account must
be made within 60 days or the opportunity to appeal would be lost. Id. at 16, 33. At the hearing,
the Court directed the partics to file supplemental briefing regarding the propriety of Interior’s
communication with class members when it mailed the historical statements of account. As
discusscd below, Interior’s communication was appropriate and may have becn required.

L INTERIOR’S COMMUNICATION WITH CLASS MEMBERS IN SENDING THE
HISTORICAL STATEMENTS OF ACCOUNT WAS APPROPRIATE

The defendants in this case have an ongoing relationship with class members due to
Interior’s trust responsibilities to the [IM account holders and as part of Interior’s nuinerous other
statutory responsibilities. A necessary part of that relationship involves communication with
class members.

Interior has not violated any order of the Court prohibiting communication with class
members, and the Court has indicated that ordinary course of business communications,
including even the historical statements of account themselves, are not prohibited. Tr. at 16, 19,

34. The Court has expressed concern about the information in the transmittal letter informing the

Y The Court also heard argument on Interior’s Motion for an Order Permitting Interior to
Send the Statements to Plaintiffs’ Counsel and on Plaintiffs’ Motion for a Temporary Restraining
Order. By Order of November 1, 2002 the Court granted Interior’s Motion and denied, as moot,
Plaintiffs’ TRO Motion.



account holders of the existing administrative proccss that governs challenges they may have to
the historical statements of account. But that information was not false or misleading. Ind.eed, to
omit such information while transmitting the statements could have been misleading because the
recipient may not have known about the Interior administrative process. Interior’s
communication was thus proper, and may havc been necessary.

A. No Prior Restraint on Communication Was In Place

The Court las the authority under Fed. R. Civ. P. 23 to enter an order restricting
communication with class members, but only after a hearing to develop a record establishing why
such an order 1s needed to protect the class from undue interference and false or misleading

statements. See Gulf Oil Co. v. Bernard, 452 U.S. 89 (1981).2 This Court has not issued such an

order. By Order of February 4, 1997, the Court certified the class, but did not prohibit
communication in that order and has not prohibited communication in any subsequent order or

required that any communication be approved first by the Court.® In addition, no lacal rule,

¥ Courts routinely refuse to impose limitations on communications unless based on a clear
record showing the need. See, e.g., Williams v. Chartwell Fin. Servs., L.td., 204 F.3d 748, 759
(7th Cir. 2000); Great Rivers Coop. v. Farmland Indus., 59 F.3d 764, 766 (8th Cir. 1995).

¥ Interior, and Interior’s counsel, have previously requested Court approval of certain
proposed communications with class members. See Interior’s Emergency Motion For Entry of
An Order Clarifying Ethical Obligations of Attorneys Regarding Public Administrative Process,
filed December 11, 2001 (“December 11 Motion”); and Interior’s Motion For Entry of An Order
Regarding A Public Administrative Process To Implement The American Indian Trust Fund
Management Reform Act of 1994, filed March 1, 2000 (“March 1 Motion™). Those prior
motions made clear that Interior did not believe prior approval of the Court was necessary, but
was only sought in the circumstances of those proposcd communications out of “‘an abundance of
caution.” December 11 Motion at 3; March 1 Motion at 3. Moreover, the communications
involved in those motions were different from the communication involved here where Interior
believes it is required to transmit the historical statements of account to the account holders for
whom they were prepared. The focus of the earlier motions was on the appropriateness of
attorney participation in the proposed communications. In the Order of December 12, 2001,
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statute or other regulation imposes a blanket prohibition on communication between Interior and

the class member account holders.
Indeed, where a class action defendant has an ongoing business relationship with class

members, as is the case here, ordinary course of business communications, unrelated to the

litigation, are clearly not prohibited. See, ¢.g., Great Rivers Coop., 59 F.3d at 766; Rankin v.

Board of Educ., 174 F.R.D. 695, 697 (D. Kan. 1997): Resnick v. American Dental Ass'n, 95
F.R.D.372,377 (N.D. Ill. 1982); see generally Manual for Complex Litigation (Third), §30.24,
at 234 (1995); Newberg on Class Actions, §15.14 (3d ed. 1992). The unique difficulty in this
case is that given the nature of Plaintiffs’ claims related to accountings and general trust reform,
coupled with the wide scope of Interior’s statutorily mandated responsibilities to class members,
virtually any communication could be described as “related to the litigation.”

In a similar context, a district court in New Mexico recognized that Interior’s status as a
government entity, with responsibilities to scrve class members, distinguished it from the usual

situation regarding contact with class members. Ramah Navajo Chapter v. Babbitt, No. Civ. 90-

0957, Mem. Op. at 5 (D.N.M. filed Aug. 3, 1999) (“[1]t is clear that the Assistant Secretary’s
unique role and his relationship with the tribal entities which make up the class are sufficient to
distinguish the authority the Class cites”) (opinion attached as Exhibit 1). Absent the ability to
communicate with class members without prior approval of the Court, Interior would simply be

unable to perform its statutory duties.

Indeed, perhaps recognizing the nature of the relationship between class members and

granting the December 11 Motion, the Court did impose conditional restrictions on the
participation of certain identified attorneys in the proposed communication.
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Interior, the Court has indicated that the provision of quarterly statements of account and even
the historical statements of account at issue here are not improper conmunications. Tr. at 16, 33.
So the only issue remaining for resolution by the Court is whether there was anything in the
transmittal letters accompanying the historical statements of account, and informing the
recipients about Interior’s administrative procedures for resolving disputes about the historical
statements of account, that was somchow improper or otherwise required prior approval of the
Court.* Interior believes that the communication was appropriate.

B. Communicdtion Regarding Administrative Procedure Was Not False Or
Misleading

A primary concern rbgarding communication with class members is that the
communication should not be false or misleading. The Supreme Court recognized that
“[u]napproved communications to class members that misrepresent the status or effect of the
pending action also have an obvious potential for confusion and/or adversely affecting the
administration of justice." Gulf Qil, 452 U.S. at 101 n.12. Courts are concemed about
defendants soliciting class members to opt-out of the class based on false and misleading

statements. See, e.g., Kleiner v. First Nat’] Bank, 751 F.2d 1193 (11th Cir. 1985); Jennifer v.

Delaware Solid Waste Auth., No. 98-220, 1999 WL 117762, at **3-5 (D. Del. Feb. 25, 1999). In

Faucett v. American Telephane & Telegraph Co., No. 81-1804, 1985 WL 25746 (D.D.C. Oct.

¥ It should be noted that communications with account holders whose accounts werc
created after February 4, 1997, when the class was certificd for “present and former beneficiaries
of Individual Indian Money accounts,” Certification Order at 2-3, are obviously not
communications with class members unless these account holders also had other IIM accounts
created before February 4, 1997. All of the historical statements of accounts sent thus far were
sent to account holders whose judgment accounts were created after February 4, 1997, but
Interior has not yet verified whether these account holders also had other accounts created before

February 4, 1997.



18, 1985), the court found that statements provided to class members materially miérepresented
plaintiff's claims and, therefore, could be enjoined.

Here, no one can claun that the information provided in the transmittal letters about the
administrative procedure adopted by Interior for application to disputes about the historical
statements of account is false or misleading. The information in the transmittal letters accurately
describes the nature of the administrative process that is in place.

Plaintiffs, before they had even seen the historical statements of account, charged that
they were false or misleading. But, again, the issue for decision here is not whether the
statements themselves might contain inaccurate information. Indced, the whole point of the
administrative procedure is to obtain information the recipient may have about any inaccuracies
and hopefully resolve any dispute before it goes to the Court. So the focus must be on whether
the information about the administrative procedure supplied to the account holder is untruthful or
misleading.

Much of the administrative process applicable to the historical statements of account was
already in place to handle appeals from other types of decisions by Bureau of Indian Affairs
(“BLA”) officials. See generally 43 C.F.R., Part 4. The Federal Register Notice of September 6,
2002, mercly gave notice that the procedures alrcady in place would apply to OHTA decisions.
See Notice of Review of Historical Trust Accounting, 67 Fed. Reg. 57,122 (September 6, 2002)

(attached as Exhibit 1 to Plaintiffs’ Reply to Interior’s Opposition to Plaintiffs’ TRO Motion).?

¥ The Federal Register notice and the rcgulations published in the C.F.R. may not have
described all aspects of the administrative procedure governing these historical statements of
account. However, the applicable process was adopted by the agency before the statements went
out. The communication to the account holders merely advised them of an existing agency
procedure and gave appropriate warning of the possible consequences of inaction.
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No one has suggested that Interior lacks authority to set up an administrative procedure
for review of accounting appeals and to require exhaustion of administrative remedies.® The
Court’s expressed concern seemed to be only about how Interior communicates information
about the administrative procedure to class members.”

C. Silence About The Administrative Procedure Could Have Been Misleading

If it was proper for Interior to mail out the historical statements of account — and the
Court has indicated that it was — and if the administrative procedure itself is not at issue, then not
only was it permissible for Interior to inform the account holders about the procedure, but
Interior may have been required to give them thc information when Interior sent out the

statements. Omitting a description of the administrative proccdure adopted by Interior could

g Any challenge to the administrative procedure itsclf ~ as opposed to communications
with class members about the procedure - is not properly before the Court. The issue is not the
subject of the Preliminary Injunction Motion, which is limited to Plaintiffs’ attempt to prohibit
transmittal of the statements to account holders. Plaintiffs have not amended, or sought to
amend, their complaint to add an attack on Interior’s administrative powers. And, most
importantly, the issue is not ripe yet for the Court to hear. No account holder has yet had any
purported rights extinguished by the 60-day rule or any other aspect of the administrative
procedure. If that happens, then and only then, would the issue be ripe for the Court to hear.
Interior, of course, does not concede that a challenge would then be appropriate or that the Court
would have jurisdiction to challenge the routine administrative process adopted by Interior.
Interior only acknowledges that it would then be ripe for review.

7 The Court also expressed some concern about the ethical obligations of attorneys in
regard to communications by their client with class members. Tr. at 7. Interior is unaware of any
ethical rule that requires counsel to instruct a client to restrict its communications where the
proposed communications themselves are not improper. As described in the text, the
communications here were entirely appropriate. D.C. Rule of Prof. Conduct 4.2(a) obviously
prohibits direct, or indirect, communication between counsel and a represented party, but as
described previously, provision of the historical statements of account was a communication by
Interior to the account holders and was not a communication initiated by, or on behalf of,
counsel. Counsel gave advice to ensure compliance with this Court’s orders, but such advice
does not violate Rule 4.2 or any other applicable rule of professional conduct.
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have misled the recipicnt into believing that the process did not apply to the historical statements
of account. The account holder might not have realized that inaction would have precluded a
challenge to the statements. Under these circumstances, Interior properly decided to include
notice of the administrative procedure in the transmittal letter.

II. INTERIOR IS WILLING TO ADD LANGUAGE NOTIFYING ACCOUNT
HOLDERS OF THE CLASS ACTION IF DESIRED BY THE COURT

Interior believes that its communication with the account holders regarding the historical
statements of account and the applicable administrative process was appropriate. It is not aware
of any requirement that such a communication include notice of this case, but is willing to add
such a notice to future statcments and to provide it to the account holders who have already
received statements, if such notice is desired by the Court.

A. No Requirement That Class Members Be Notified Of The Pendency Of A
Class Action

As discussed above, nothing in the language informing the account holders of their
administrative rights and obligations regarding the historical statements of account was
untruthful or misleading. The historical statements of account and the accompanying transmittal
letter did not mention this action or the existence of class counsel. Interior does not believe,
however, that anything in the Court’s prior orders, statutory authority or other law required
Interior to notify the account holders of this case or to inform them that they were members of a
class, represented by class counsel.

In fact, it may have been misleading to include language about the case in the historical

statements of account. In Rankin, 174 F.R.D. 695, the plaintiff class was composed of students

receiving speech and language services. Defendant school district sent notices to the parents



acknowledging a claim contained in the complaint that certain services had not been provided
and stating that compensatory scrvices would be provided. The letter did not mention the class
action. The court found that the letter, even if it discussed matters that were the subject of the
litigation, was not an abusive practice. The letter did not reference the litigation and did not
"attempt to seek to discourage or prevent the recipients of the letter {rom participating in the
lawsuit." Id. at 697. The court recognized that it would "be difficult, if not impossible, for the
defendants to continue to provide services if all communications had to be made through
counsel.” Id. Moreover, the court prohibited the defendant from making any “contact or
communication with [potential class members] which expressly refers to this litigation.” Id. The
court permitted ordinary course ol business communications, “‘even though such communications
may necessarily implicate the subject matter of the litigation.” Id.

Similarly, here, if Interior had included a reference to this case in the historical statements
of account or in any way had attcmpted to describe the nature of the claims in this case, it might
have misled the recipient. Interior did not “attcmpt to seek to discourage or prevent the

recipients of the letter from participating in the Jawsuit.” Rankin, 174 F.R.D. at 697. Omitting

notification of this case was not improper under the circumstances of this case.

B. If Desired, Notification Language Can Be Added

The current form of the historical statements of account and the accompanying transmittal
letter is appropriate. To allay any concerns by the Court, however, Interior is willing to add a
notification about the case in the transmittal letters to class members and send out a similar
notice to any class member who has already received a statement, along with notice that the 60-

day period for challenging the statement does not begin to run until the date the supplemental



notice is sent.* Interior is even willing to use a larger, bolded typeface to convey such a
notification.

Plaintiffs” counscl may not want such a noticc to be included, cspecially since after ent.ry
of the Court’s November 1, 2002 order, Interior is now authorized to send them copics of the
historical statements of account. Plaintif{fs’ counsel have already received copies of the
statements that have gone out and will get copies of the future statements, and counsel can
communicate with these class members as desired. However, if the Court considers it
appropriate, Interior will send an amended notice to prior class member recipients of historical
statements of account and will include the language in future transmittals to class members.

CONCLUSION

For these reasons, and for the reasons discussed in Interior’s Opposition to the TRO
Motion filed on September 23, 2002, Plaintiffs’ Preliminary Injunction Motion should be denied.

Dated: November 15, 2002 Respectfully submitted,

ROBERT D. McCALLUM, IR.
Assistant Atlomey General
STUART E. SCHIFFER

Deputy Assistant Attorney General
J. CHRISTOPHER KOHN
Director

SANDRA P.GPBONER
Deputy Director
D.C. Bar No. 261495

¥ The notice can rcad: The account holder is a member of a class action, Cobell v.
Norton, No. 1:96CV 01285, (D.D.C.). Class members are represented by counsel who can be
contacted at [address/phone number/web address].
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JOHN T. STEMPLEWICZ
Senior Trial Attorney
CYNTHIA L. ALEXANDER
PHILLIP M. SELIGMAN
Commercial Litigation Branch
Civil Division

P.O. Box 875

Ben Franklin Station
Washington, D.C. 20044-0875
(202) 514-7194
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CERTIFICATE OF SERVICE

I declare under penalty of perjury that, on November 15, 2002 T served the foregoing
Interior Defendants ' Supplemental Opposition to Plaintiffs’ Motion Jor a Preliminary Injunction
Regarding Historical Statements of Account by facsimile in accordance with their written request
of October 31, 2001 upon:

Keith Harper, Esq. Dennis M Gingold, Esq.

Native American Rights Fund Mark Kester Brown, Esq.

1712 N Street, N.W. 1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20036-2976 Ninth Floor

(202) 822-0068 Washington, D.C. 20004

(202) 318-2372

By U.S. Mail upon:

Elliott Levitas, Esq.
1100 Pecachtree Street, Suite 2800
Atlanta, GA 30309-4530

By facsimile and U.S. Mail upon:

Alan L. Balaran, Esq.

Special Master

1717 Pennsylvania Avenue, N.-W.
12th Floor

Washington, D.C. 20006

(202) 986-8477

Joseph S. Kieffer, II1
Special Master Monitor
420 7™ Street, N.-W.
Apartment 705
Washington, D.C, 20004
(202) 478-1958

Kevin P. Kingston




IN THE LiNITED) STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

RAMAH vavag) CHAPTER. and
other similarly simzed entities,

Plainifls,
Vs, No. CIV 90-0957 LHwWwh

BRUCE BABBIT {, Secretary of the
Intenor, EDDIE BROWN, Assistant
Secretary of the latzror; MARVIN
PIERCE, Chief of :he Officc of
luspector General, 1) §. Department
ol the Interior; and THE UNITED
STATES OF AMIRICA,

Dcfendants

MEMQHANDIM QPINION AND ORDER

THIS MA [TER comes before the Court on the Plaintiffs' Motion 1o Show Cause and For
an Injunction to Cuarral Defendants’ Communicativs tw the Class (Docket No. 304), filed August
31999 The Coure, having considered the pleadings submitted by the parties, the arguments of
counsel, and other vige heing fully advised. finds thet the motion is not well taken and will be denied.

INTRODUCTION

Plaintiff Class seeks a prelinuinary injunction and contempr sanctions against Defendant Kevin

Gover, the Assistnt Secretary of the Interior for Indian Affairs, and the Detendant Unjred States
Department of the: Inteiior in Tesponsc 1o what the Clase charactenses as “improper and mislcading

communications ‘vith members of the Class and other breaches of contract and fiduciary duties in

]

Exhibit 1

e e e ————
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violation of specific zovenants it the Panial Setrtement Agreement of August 31, 1998 - (See
Mot. Show Cause 3t | ) Specifically the Class complains that the Defeidang Depantment and
Defendant Gover <1 3 “Tribal Consultation Leter” 1y al tribal leaders, including leaders of all of
the memhers of the Zlags, This consultation let(g addressed issues fundamental to this lawsuit 2nd
the Paruial Seujerm. nr Agreement (PSA), wicluding the means by which the Government should
reimburse tribes for :heir indj; celcosts incurred under their Sclf-Determination Act contracts and the
so-called Judgmemn Fund issue Plaintff Class contends that thic violates Rule 23 ofthe Fzderal Kiyleg
ol Civil Procedure, this Court's Order which incorporated the PSA, and “the Assistant Secretary’s

dutics as a contractar end atrustee of the Clags * {See Mot Shaw Cause 116.)

BIVing certain testir 1ony betore and making particular recommendations to the Congress of the United
States The Class' . reqirest is not extraordinary merely because of the remedies sought, but becausa
of whom rhe (“la: < seeks 1o silence.  The Class fails to fully recognize the urique status gnd
responsitilinies of he Defendants and seeks relicf which would undermine the careful balance and
separarinn of powrs enumerated in the Constitution. This Court c@ot—and will not—usum the
powers of the Judicial Depatncat’s co-cqual branches. The motion of the Plawnnff Class wil] be
deried.
C IMMUNICATIONS WITII CLaSS AND MOTION T0 SHOW CAUSE

Ia thew i tion the Class seeks an order 10 show canse directing the Assistant Secretary to

demonstrate why ¢ should not be heldin contempt for violating the Coust’s Order adopting the PSA

and for communirating with members of the Class without te consent of their counsel. (See Mot



Show Cause 2t &) lamylts seek an 'njunction barring further communication widl; the Class and 3
direcuve to the Det ‘ndanis to CcarTy out their responsibilitics under the PSA. I their memorandum
m support of the motion Plaintiffs seek more specilic 1elief. including a correction of some of the
prior communicaticns, restrictions un fiture communizations with the class, and directing the
“Defendants to cu vect any damage the June 23rd matenals may have caused by notifying all
recipients and Cun, ress that the mailing violarzd the rules pentaining to class actions and the Ordar
of the Court™ (Se. id)

After the Class filed ifa motion the Defendants requested and received further clarification
from Class Counset on what immediate relief the Clasz enight  Class Counse! sent 2 leqer making
this clarification an-! attaching a revised form of Order See Letrer from Gross tw the Court of August
4, 1999. In that revised torm af Oirder, Plaintiff Class seeks, inter ulia, 1o have Defendant Gover
enjoined from con municaring with the Class on any issues pending in this case; preveated from
further compilatinr or dissemination ofhis June 23, 1999, mailing; enjoincd from forwarding his plan
1o Congress: and 1-rdered (o norify any Member of Congress who is in reccipt of the plan that the
proposal is "suspeided by vrdem ol the Coun * [n casence, the reviced proposcd Order would grant
immediate injunct ve relicl which would prevent the Executive Branch from communicating its
legislative propos s and would constrain Congress from considering or enacting Mr. Gever's
proposal "by'ordn vl the Court ™ Such an erder, if issued, would tundamentally undermine the
docrrine of sepasation of powers.

Plawtiffs j istify their extraordinary, even revalunnnary, request by esserting Wiat Defendant

Gover has been grossly deceptive in his communicationsin an effuit to mislead members of the Class

1o gain their supp ot for his legislanve proposal. (See Mut. Show Causc 998-12.) The Class asserts

S s e o, .



that Defendant Gover's communication violated the Federal Rules ofCiviI Prucedure, this Court's
Orders, and the 13:fendant’s own trustee responatbilities Specifically, the Class asscrts that
Deterdarnt Giover hi:s violated Rule 23 of the Federa! Rules of Civil Procedure, paragraphs | le and
l'td of the Partial S :trlement Arreetnent which was incorporated in the Judgment of this Count on
May 14, 1999 (Do ket Nos, 284, 285), and an Order entersd by this Court on Septamber 22, 1998,
which is cutitled “F inties’ Stipulated Order Regarding Equitable Relief " Upen closer inspection,
however, it is clear chat the Plaintiffs’ Motion is built upon a house of cards
Meinuffs mike strong and repeated statements that Lefendant Giover has violated the Federal
Rules of Civil Proc, dure and this Count’s orders and should he required 1o show Cause why he shuuld
not be held in contsmpt. However, Rule 24, while granting this Court broud disciclionary power
over clacs actions ¢ -eates na explicit rule against communicating with a class, either by the Defendant
or its counsel S FED R Clv. P 23(d) (granting Uvad authority to imposc conditions on class
action fitigarion). 1 ourts have used that Puwet 1o imposc limitations en communications, however,
no such limitation: have, heretofuse, been imposed in this litigation. Sae Gulf Oil v. Bernard 457
115 89(1981)

Plaintiffs rake wuch of the Defendants' agreement in the PSA 1o “take actinns 1o supporn
reasonable elfuits to minimize or climinate"’the impact of the Judgment kiind issue and that they will
Not pay back the Jidgment Fund unless required by law to do sn (See PSA i 11d; 11e (emphasis
added).) Howeve, to argue that these very general policy statements, even when read in conjunction
with Rule 23, “forbid . . . defendant’s counsel and defendants themselves frum vuatacting class
members on pend.ng issues” is disingenuons (See Mem. Supp. Mut. Show Cause at 3.) Likewiss,

there is simply nothing in the Parties’ Stipulated Order Regaiding Equitable Relief (Docket No. 199),



fled September 22, 998, which eanld he construed to restrict the Defendants’ conununicatjons with

the Class. Plaintitfs admit as much when they note that the PSA ¢l out the parties differing vicws

on the resolutinn of the equitable claims and "acknuwledp[es] that the issuc was not resolved by the

PSA T (See Mot ‘ihow Causz §5) Thc Coun cannet conclude that Defendant Gover has been

specifically or even gene ally prolubited from contacting the Class by either of these Orders.' Nor

can it be reasonabl aigued that the PSA preveats Assistant Secretary Gover from exercising his

discretion i making alternative recommendations for the poitical resolution oftta contracy suppon

issuc which is at th: hear of this litigation.

Whilc at firs: bluch the Plaintiffs’ arguments thar (efendant Gover s interfering with counsel's
relationship with th: Class appears 1o have Snmement, itis clear thar the Assisiant Scurctary’sunique
role and his relatio iship with the trihal entities which make up the class we sufficient 1o distinguish
the 2uthority the Cliss cires, (See Defs." Resp. at 9-11 and Decl. Kevin Gover ) The Class's concern

abour these commu:nications is not unjustified. See e.z. Rankin v, Board of Education of the Wichitg

#ubhic Schools, | 4 FRD. 695, 697 (D. Kan.1997) (noting potential abusc if defendants were

permitted to directly lobby pruspective members of a class). Howsver, this hitigation does not
‘merely” involve 1t 2 First Amendment Rights of private parties or sven the authority of state or Incal
governments. The - clationship between the United States and tribal governments would be seriously

compromised il the Court were to impose cven limited restnetions on those government (y

BOvermnent comninications. (See Defs. Resp. at 10 (cinng Fxec. Order No. 13.084, 63 FR 27655

—_—

' Obvious'y,
cthical constraint: might have heen im
acting only 1n his »fficial capacity and
the class

had Detendants counsel engaged in his dircet communication with the Class,
plicated. Huwever, 2s Defendants note, Mr. Gover was
Aot a8 4n atwwiney when he communicated with memberc of



(1998) ) Even the Hthonty cited by the Plantifrs acknowledges thiet iudicial intervention is only
jushfied “on “a clea record and specific findinus that | eflecr a weighing of the need for 8 limitation
and the patential 10 2rference with the siglus of the parties’ (and that] this weighing should result jn
a carefully drawn irder thet Tunits speech as little a5 posuble " MANUAL FOR Covprsy
LUIGATION a1 233- 34 (3rd ed. 1595). This Coun cannot conclude that any limitation on the ability
ol the Exccutive Bt wich to excraise its responsibility 1o discuss jtg legislative proposals—even those
contrary to the sp:it of the PSA—with the tribal govemments of this natinn g Justified or even
pcrmissible Having concluded that there is no basis 1a find that the Defendants have violated any
tule or order of thi: Count NOT 10y reason In restrict the ability of the Defendarys 10 Lullliunicate
with the Clacs, the “oun wil deny the Mouan for an Order 10 Show Cause.
IMMEDIATE INJUNCTLvE RELIEF SousHT
kven assuaing, arguendo. that Defendant Gover had viclated somc provision against
cnmmunicating wi h the Class, the Cuourt would be unable 10 1mpose the injunctive relief sought by
the Plaintiff Class Defendants correctly note that the Plaintiff Class “only conclusory arpued the

tradinonal four-pa 1 test for preliminary injunctive rolisf ™ (See Def Opp. Mot Show Cause ar |,

n.1.) The Tenth € i cuit has unequivocally held thar a preliminary injunction may is<ne only if the
movant has suffici mtly established that there is a substantial likelihood of'success on the merits, thar
they will suTer im:parable injury if the injunction is not granted, that the injury outweighs any hatin
that the preliminary injunction will cause 1o the Detendants, and thar the preliminary injuuction is in
the public intereat  Soe SCFC ILC Ine v VIS4 184, Inc.. 936 F.2d 1096, 1098 (1Cth Cir. 199])

(citing Orero Sav ngs & Loan Accn v Federal Reserve Bund, 665 T.20d 275 (10th Cir. 1981)).

Other than the coiclusory senrence in their memoranduun in support of their motion, Plaintiffs make

TYUN

.



no effort 1o comply wirh s requirement (See Mem Supp. Mot Shuw Cause at 16.) This alone is
a suffictent basis 1p i which 1o deny the request fur injunctive relief. See SCFCILC, Inc. v. VIS4
UNA. Ine. 936 F 20 at 1098, Moreover, (he ellcped injury—legislation which would not fully Rind
the indirect costs ¢ f the Class's contracts—is “speculative and remote, and if caused, would be
created by Congreasional legislation—not action taken by the defendant agencies *  Namra/
Resvurces Defense Zouncil v Lujan, 768 F Supp 870,879(D.D.C 1991) (citng Wingfield v. Office
of Management an { Budget, 9 Envit Rep. Case. 1961 (DD C. 1977))

Finally, a5 noted above, the Coun also has senous concerns about the constitutivnal
ramifications of the Clags's proposed iqjunchon  This Court will not infiinge upun the Executive's
“constitutional pot ‘er to present |its] recammendations for legislation tu the Congress.” Chamber
of Commerce of ih+ Linned Siates v. Depariment of Imterior, 439 F Supp. 762, 767 (D.D C. 1977)
(ciung U'S (IONST | ART. I, SEC. 3; Wingfield, 9 Euv't Rep Case. at 1963). As the Tenth Circuit
has held, "1t would thwart every constitutiunal canon for this court to order an arm o7 the Executive
Department to der and activn Uy the Legislative Department.” Smith v. Unired Stares, 333 ¥ 24 7y,

72 (10th Cir. 196%)  The Class's proposal is even mors revolutionary than merely ardering the
EXecutive tu nut conumunicate with or to demand some action from the | egidlature The proposed
form of Orde: atteinpts to prevent Congross from enacting or even considering the Depariment’s plan
by "suspending” it “by order of the Court.” There is no authnrity which would justily such a
completc abdication of the scporation of powers doctrine I'hase are political questions reseived for
the Exccutive and Legislative Departments; they are nat matters within the piovince of the Judicial

Departmeant. See Schlesinger v. Keservists Comminee 10 Stup the War, 418 U.S. 208, 215 (1974)

(bolding “tha pre.ence of a political question suffices o prevent the power of the federal judiciary



from being invoked oy the complaining party)

IT IS, THE REFORE, URDFERED that the Plaintiffs’ Motiuir to Show Cause and For an

'l Detendants’ Communications to the Class (Docket No. 304), led August 3,

Injunction to Contr

1995, is denied

UNITED §TAXES DISTRICT JUDGE



